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In 2007, McAmis grand 
00 a were paying a 
(#35945
1 
R., pp 1 9.) The state also is a 
violator. (#35945 ,p.1 ) Pursuant to a 
guilty to grand theft, the dismissed and the parties 
"agreed to recommend a two-to-five year sentence which would be suspended" 
and run "concurrent with Canyon County." (#35945 R., p.71; #35945 Tr., pA, 
L.12 - p.5, L.2) McAmis also reserved the "right to request a withheld judgment." 
(#35945 Tr., p.5, Ls.9-11.) 
On October 14, 2008, the court entered judgment and imposed a unified 
11-year sentence with five years fixed. (#35945 R., p.79.) McAmis filed a Rule 
35 motion, which the court denied. (#35945 Augmentation.) McAmis appealed, 
claiming his sentence is excessive and that the district court erred in denying his 
Rule 35 motion. State v. McAmis, Docket No. 35945, 2009 Unpublished Opinion 
No. 620 (Idaho App. Sept. 29, 2009) ("McAmis I"). McAmis filed a petition for 
1 The Court has entered an order taking judicial notice of the "Clerk's Record and 




Remittitur issued on November 9, 
R., pp.12-14.) 
On September 2010, McAmis filed a pro se for post-conviction 
relief. (See R., p.17.) In his petition, McAmis alleged counsel was ineffective 
with respect to plea negotiations and at sentencing and that the prosecutor 
breached the plea agreement. (See , p.1S.) "As relief, McAmis ask[ed] the 
court to follow the original plea agreement, or impose a four (4) year fixed prison 
term with no indeterminate term, or in the alternative, that he be allowed to 
withdraw his plea of guilt." (R., p.1S.) 
The court held an evidentiary hearing on August 3, 2012. (R., p.15.) 
Following the evidentiary hearing, the court found McAmis "met his burden of 
proof of showing that there was a plea agreement applicable to his sentencing 
and that the terms of the agreement were placed on the record at that July 7, 
200S change of plea hearing." (R., pp.24-25.) The court also found, and the 
state acknowledged, that, at sentencing, the "Prosecutor failed to make 
recommendations consistent with the plea agreement" and instead 
"recommended that the court follow the incarceration recommendation contained 
in the Pre-Sentence Investigation report." (R., p.25.) Accordingly, "the 
prosecuting attorney breached his plea agreement with McAmis and his 
attorney." (R., p.25.) The court also found McAmis's "counsel was ineffective in 
failing to object to the prosecutor's breach of the plea agreement." (R., p.26.) 
With respect to remedy, the district court found "no basis to set aside 





reset December 7, an 
date requested a 
because he had not to review 
(7/7/2012 Tr., p.S, LA - p.9, granted McAmis's request 
hearing was for January 4, 2013. (7/7/2012 Tr., p.12, 
13-1 ) 
On January 2, 2013, two days before the hearing, McAmis 
filed a motion to withdraw his guilty plea. (R., pA4.) McAmis's motion was 
based on "new information" he "obtained as part of [his] research into his new 
sentencing hearing." (R., pA4.) At the January 4 hearing, McAmis submitted 
"Exhibit A" in support of his motion. (1/4/2013 Tr.2, p 16 - p.1 0, L.22.) The 
basis for McAmis's motion was essentially his belief that the documents included 
in Exhibit A show he is not guilty, even though he pled guilty, or, at a minimum, 
that he acted negligently rather than intentionally. (See generally 1/4/2013 Tr., 
pp.11-26.) The court denied McAmis' motion to withdraw his guilty plea and 
2 The cover sheet of the transcript from the January 4, 2013 hearing contains 
Docket No. 40417, which is the number associated with McAmis's post-
conviction appeal. The state assumes this is a typographical error since the 
January 4 resentencing hearing pertains to the instant appeal from the 
proceedings in McAmis's criminal case, which is Docket No. 40718. 
3 
to imposing a unified 10 and one-half-year 
r (1/4/2013 Tr., p.31, L.6 - p. 
L.12, R., .52-55.) a notice appeal. (R., pp.56-58.) 
While McAmis's criminal case was proceeding for purposes of 
resentencing, McAmis pursued an appeal from the district court's order granting 
post-conviction relief in the form of resentencing, claiming the court erred in not 
allowing him to withdraw his gu plea as a remedy in lieu of resentencing. 
State v. McAmis, 2013 WL 6501160 (Idaho App. Dec. 12, 2013) ("McAmis 11"). 
The Court of Appeals rejected McAmis's argument, concluding 
shows that the court considered the appropriate facts, applied 
"record 
correct 
legal standard those facts, and granted McAmis a permissible remedy." 






McAmis contends the district court erred in denying his motion to withdraw 
his guilty plea. (Appellant's Brief, pp.5-11.) Because McAmis did not his 
motion for more than three years his judgment became final, the district 
court lacked jurisdiction to consider McAmis's request to raw his plea. Even 
if the court had jurisdiction, McAmis has failed to show the district court 
denying his motion. 
B. Standard Of Review 
"Appellate review of the denial of a motion to withdraw a plea is limited to 
whether the district court exercised sound judicial discretion as distinguished 
from arbitrary action." State v. Hanslovan, 147 Idaho 530, 535-536, 211 P.3d 
775, 780-781 (Ct. App. 2008) (citing State v. McFar!and, 130 Idaho 358, 362, 
941 P.2d 330, 334 (Ct. App. 1997)). An appellate court will defer to the trial 
court's factual findings if they are supported by substantial competent evidence. 
State v. Holland, 135 Idaho 159,15 P.3d 1167 (2000); Gabourie v. State, 125 
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The judgment in McAmis's case became final on November 9, 2009, the 
date the Idaho Supreme Court issued its Remittitur in McAmis's direct appeal. 
McAmis did not file his motion to withdraw his guilty plea until January 2, 2013, 
more than three years after his judgment was final. (R., p.44.) Although the 
district court allowed McAmis the opportunity to be resentenced based on a 
breach of the plea agreement by the prosecutor, the breach "does not cause the 
guilty plea, when entered, to have been unknowing or involuntary. It is precisely 
because the plea was knowing and voluntary (and hence valid) that the 
Government is obligated to uphold its side of the bargain" Puckett v. United 
States, 556 U.S. 129, 137-138 (2009). Thus, the judgment as to McAmis's guilty 
plea was still final regardless of his opportunity to be resentenced due to a 
7 
breach of the plea As such, the lacked jurisd to consider 
McAmis's request to raw plea. 
D. Even If The Court Had Jurisdiction To Consider McAmis's Motion. 
McAmis Has Failed To Show Error In The Denial Of His Request To 
Withdraw His Guilty Plea 
Idaho Criminal Rule 33(c) governs withdrawal of guilty pleas. The ru 
provides that such a motion "may be made only before sentence is imposed or 
imposition of sentence is suspended; but to correct manifest ustice the court 
after sentence may set aside the judgment of conviction and permit 
defendant to withdraw defendant's plea." I.C.R. 33(c). "Ordinarily, a plea 
knowingly, intelligently and voluntarily entered may not be withdrawn after 
sentencing." State v. Banuelos, 124 Idaho 569, 574, 861 P.2d 1234, 1239 (Ct. 
App. 1993) (quoting State v. Simons, 112 Idaho 254, 256, 731 P.2d 797, 799 
(Ct. App. 1987)). The strictness of the standard for post-sentencing motions is 
justified by the legal weight of the guilty plea and to avoid encouraging entry of a 
guilty plea to ascertain the severity of the punishment with the ability to withdraw 
the plea if the sentence is greater than the one expected or desired. State v. 
Detweiler, 115 Idaho 443, 445, 767 P.2d 286, 288 (Ct. App. 1989) (The "strict 
standard" applicable to Rule 33(c) motions filed after sentencing is "justified to 
ensure that the accused is not encouraged to plead guilty to test the weight of 
potential punishment and then withdraw the plea if the sentence is unexpectedly 
severe."); Schmidt v. State, 103 Idaho .340, 346, 647 P.2d 796, 802 (Ct. App. 
1982) ("A plea of guilty has the same force and effect as a judgment rendered 





or ignorance." kL.; 
333, 737 (Ct. 2009). 
had jurisdiction to McAmis's motion to withdraw his 
of standards3 to his 
raw shows McAmis failed to is of the district 
court n motion. 
"The step in analyzing a motion to withdraw a is 
determine whether the plea was knowingly, intelligently, and voluntarily " 
State v. Hans!ovan, 147 Idaho 530, 536, 211 P.3d 775, 781 (Ct. App. 2008) 
(citing State v. Rodriguez, 118 Idaho 957, 959, 801 P.2d 1308, 1310 (Ct. App. 
1990)). Addressing this part of the analysis, the district court, citing Hanslovan 
and Rodriguez, found McAmis entered a knowing, intelligent and voluntary guilty 
3 McAmis asserts that because his sentence was vacated as a remedy for the 
breach, "the standard for a pre-sentence motion applies" to his motion to 
withdraw his guilty plea. (Appellant's Brief, p.5.) The state disagrees. Although 
McAmis's sentence was vacated as a result of a breach, the policy behind the 
strict standard governing post-sentencing motions is no less applicable in this 
case especially since it is clear McAmis sought withdrawal of his plea because 
he was disappointed in the sentence imposed in the first instance. (See 
1/14/2013 Tr., p.72, Ls.11-19 (McAmis stating in his allocution prior to 
resentencing that he is not "trying to shir [his] responsibility" but is just "trying to 
get something heard and maybe just an opportunity" and "a chance to try to 
show the facts and pray for some way to get on probatin or something to try to 
make amends"). However, for reasons discussed herein, McAmis is not entitled 
to withdrawal of his plea under either standard. 
9 
(1/4/2013 Tr" p.31, L.25 - p,32, L,13, p.33, L.11 - p.34, L.1 ,) The record 
is's plea hearing is conclusion. 
is's plea colloquy, court complied with I.C.R. 11 (c) and McAmis 
acknowledged the rights he was waiving by pleading guilty, including the ability to 
confront and cross-examine the witnesses against him and present a defense, 
and the district court found, at that time, that McAmis's plea was knowing and 
voluntary. (#35945 Tr., p.6, LA - p.10, L.17.)4 
McAmis nevertheless sought to withdraw his guilty plea just before 
resentencing based on allegedly "new information" he "obtained as part of [his] 
research into his new sentencing hearing." (R., pA4.) The documents McAmis 
submitted in support of his motion include: (1) "Defendant's version of events"; 
(2) "State subpoenaed evidence in support"; (3) "Victim's testimony in support"; 
(4) "Inaccurate statements entered by State"; and (5) "State subpoenaed 
evidence in opposition." (Exhibit A.) The "new information" was apparently 
gleaned from McAmis's review of the prosecutor's file, which he claimed he had 
not previously seen. (1/4/2013 Tr., p.11, L.19 - p.12, L.i5, p.13, L.13 - p.14, 
L.1,) However, McAmis's version of events is not new information, nor is the 
testimony provided at previous hearings, the probable cause affidavit, or 
McAmis's business and banking documents, which he presumably could have 
obtained without consulting the prosecutor's file. In fact, some of the same 
records included in Exhibit A, offered in support of McAmis's motion, were 
4 It may be worth noting that the district court also concluded in relation to 
McAmis's post-conviction action that "McAmis's guilty plea was validly entered." 
McAmis II at p.5. 
10 
h 




accumulated against the 
police," "Yes, Honor." (#35945 
, p.9, 1-7.) McAmis responded the same when "had 
a opportunity to review [his) defenses 
up if [he] pled ilty." , p.9, Ls.8-11.) As noted 
in McAmis's withdraw his plea: "[McAmis] never 
at any time prior to today's date that he didn't have an adequate 
opportunity, through his attorney, to review discovery or pursue discovery, or 
even collect this evidence, much of which was accessible by him." (1/4/2013 Tr., 
p.34, Ls.20-25.) Nor has McAmis cited anything from the file that disproves he is 
guilty of the charged offense. While McAmis takes issue with any perception 
that he used the money taken from his victims to party and did not make efforts 
to try and satisfy his obligation to the victims, albeit unsuccessfully, this does not 
show manifest injustice in not allowing him to withdraw his plea or even a just 
reason for him to withdraw his plea. (Tr., p.22, L.16 - p.26, L.2.) Indeed, 
McAmis made many of the same arguments prior to his original sentencing. 
(#35945 Tr., p.46, L.2 - p.50, L.16.) As noted by the district court, this 
information, while potentially mitigating for purposes of sentencing, is not a basis 
11 
a (1 3 more 
ree 
no 
13 .) has 
requests that this 
denying to withdraw 
DATED 1 of 13. 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this 16th day of December, 2013, I caused 
two true and correct copies of the foregoing BRIEF OF RESPONDENT to be 
placed in the United States mail, postage prepaid, addressed to: 
GREG S. SILVEY 
Silvey Law Office, Ltd. 
PO Box 565 
Star, Idaho 83669 
JMUpm 
JESSIS M. LORELLO 
Deputy Attorney General 
12 
